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Dear Ms .  Doitch 

WorldCoiii, Inc (d/b/a MCI), through counsel. would like to respond to a recent flurry of 
CL p r l e  submissions by several of tlic Bell Operating Companies (“BOCs”) urging the 
Commission to adopt the radical changcs proposed in its Broadband Framework NPRM. What 
thosc c.x p r t c  submissions show is that even at this late date the incumbents can provide neither 
empirical evidencc nor legal or policy justification for deregulating the nation’s bottleneck 
teleplionc loop facilities as pi-oposed in this NPRM. Therefore, for the reasons we have stated 
consistently throughout this proceeding, the Commission’s proposed actlons are not legally 
sustainable and, if adopted, would greatly disscrvc the public interest 

Tlic rccent BOC filings are notable both for the claims they make but fail to substantiate, 
and lor tlic claims and rccord evtdencc they ignore. As to thc latter, there are four crltical related 
points that havc been made rcpcatedly by MCI and others i n  thls proceeding that the BOCs 
ncitlicr can iior do disputc 

F,r.y/, this procceding applics well beyond the category of services typically descnbed 
undcr thc rubric o f   broadband ” In hct, the Commission does not purport to define, delineate, 
rcfinc. o r  l i n i~ t  the term “broadband ” The statutory detinltlons the Comnussion proposes to 
construe do not tlcscribe broadband sewiccs at all. Instead, the Commission proposes radically 
to constrict tlic scope of‘the generic tcrm “telecommunications services ” By ruling that any 
[line 3 telecoinmuiiications scrvice is bundled with an information serwcc, the resulting service IS 

a n  mronnation service, and the ~inderlying transmission facility (no matter what It is) I S  no longer 
S I I I > J K ~  to any I-cgulation, the Coniiiussion proposes to consign to the dustbin over a century of 
coiliiliori canicr regulation As we have stressed rcpeatedly, every single service offered by the 
incumbciits, or any carrier, easily can be combined with an information servlce, such as 
volcemail. and by that stralagcm cease to be a “telecommunicatlons servlce ” Nor would a rule 
limiting the ruling to facilities that can be uscd to carry “broadband” be meaningful Virtually 
w e r y  loop in the Bells’ networks is capable of carrying traffic at broadband speeds In all of 
thclr (’\-porte filings, thc Bells never disputc the breathtaking scope of the dcregulatory regmc 
thcy are promoting. 

.Y(,c.onr/, by proliosiiig hroadly to deregulate ser iwes without rcgard to the characteristics 
n l  tliefiiu/r/zt,s over which thosc scrwces are provided, the NPRM effectively deregulaies the 
last-niilc bottleneck without cveii considering the policy arguments tlhat led the Commission to 
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subject these Facilities to regulation in  the first place. As the BOCs’ own dubious figures show, 
most hoincs can reccive broadband communications services either over their phone lincs or 
their cable lines, bu t  not both, whilc only a minority of homes have a choice of two. Almost no 
Iioiiics have a ihird choice 
ILEC last mile facilities MCI and othcrs liavc submitted substaiitial econoniic evidence that 
cmiers lhat control inoiiopoly or duopoly bottleneck facilities have both the powcr and the 
iiiceiittvc to e x e i l  mat-kct power ovcr downstream markets that rely on the bottlencck(s). And we 
have rlescribed i n  detail the many ways the BOCs will excrcise that market power to the 
detriment of constliners if the Broadband Framework NPRM’s tentative conclusions are adopted 
The BOCs do not dcny the inonopoly/duopoly characteristics of their loop facilities, and make 
no cflbrt to addrcss the large body ofeconomic literature that uniformly concludes that i t  would 
bc folly to dcrcgulate such hottlcncck facilities. 

A i d  businesses overwhelmingly remain dependent upon bottleneck 

T/zw/,  about the only more or less settled feature of the Commission’s proposed Title I 
jurisdiction over telephonc services bundled with information services is that i t  allows thc FCC 
hi-oadly to preempt common carrier-type rcgolation by the states. Thus the Broadhcrnd 
F‘/*cinieiwrk proposes not only a stealth deregulation of potentially all phone service, but also a 
stealth powcr grab by the FCC at tlie expense ofthe states. On this matter as well the BOCs are 
silent As to tlie Coniinission’s permissive “ancillary” authority under Title I to adopt a “Title II- 
Iitc” regime. MCI alrcady has outlined some ol‘the more obvious legal and policy infirmities 
w i t h  such a proposal 

Fo7ruih because so much of the regulatory structure of telephone service is triggered by 
its coiiiiiion carrier characteristics. this proposed deregulation will have extraordinary collateral 
national conscqucnces that the BOCs continue to ignore. That is why the FBI, the GSA, the 
Departiiicnt ol‘Jiistlce, and the Secretary of Defense each have expressed such grave concerns 
about thc truly frightening scope of this proposed “Framework.” 

Becatisc they havc no cogent responses to thcse fundamental points, the BOCs have 
choscii lo ignore a n y  countcrvailing record evidence in this proceeding. If the Commission seeks 
to haLe its iicw rulcs upheld i n  lederal appellate court, however, that stratcgy is not available io 
I t  

Nor caii tlic Commission rely on the recent BOC submissions, which amount to little 
inore than sound bitcs Their reccnt c ~ , x p r k ~ , ~  make the kJlowing points. 

Firxi, the ROCs argue that the Cornpurer lnquiry rules were adopted for a narrowband 
world. and that t l ie distinction between “basic” and “cnlianced” services is now technc~logically 

/<A. Porrc, letter rrom Mark  Schneidcr Lo Marlene Doitch in CC Docket No 02-33, January 7, I 
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obsolete ’ But the ~ ‘ o ~ ? ~ ~ u ~ e r / 7 1 ~ f / ~ ~ ~ ~ ,  rules always have applied to services offered at 
”broadhand” speeds ~ indeed the Frame Rcloy Order the BOCs particularly target applied the 
( ‘ o n 7 p ~ c r  /mpuy rules specifically to a broadband service And while they c l am i t  is no longer 
possible to separate transmission services from enhanced services, and that the current rules 
iinpcdc thc development o f  services and technologies that inseparably provide both transmission 
and spplication (c g , Vcrizon 7). the B O G  provide no support for lhis untrue assertion. The 
ROC’S’ :issei~~ioi~s to the contrary notwithstanding, the “very concept o f  protocol processing and 
intcraction with stored inforiiiation,” Vcrizon 6, was tlic very subjcct o f  the Cornputer Inqlrrry 
rules 

Indeed, in making this obsolescencc point, thc B O G  expartes quickly lapse into 
incoherence Thus Verizon asserts that “Broadband featurcs are not discrete eleinents” but 
“cliffcrcnt treatment options li-om an applicatioi~ scrver ” Verizon 9. But Verizon docs not 
cxplain what i t  means by “broadband reatures” or “narrowband features,” or how the latter but 
not ltie limier arc provided by “discrete elements ’’ Nor does Verizon explain why an 
application scrver IS not a “discrete clcmrnt ” And, finally, no cxplanation is offered as to why 
the “discrete” naturc of the equipinent that provides information services has any relevance in  
any went The pertinent question iii this regard is whether the underlying common carriage 
transinission facilitics that the Cornpuler lnyurrv rules recognize and make available are 
“discictc” from the inforinalion scrvices which are carricd by the transmission facilities. As Lo 
that, i f  anything, Intcrnct-based applications are more separate and separable from the lines over 
which they arc carried than “olcl” information services 

,\I1 thaL aside, Verizon goes on to insist that tlic FCC‘s failurc to acknowledge the way 
Ihcce .‘broadband featurcs” operate Is said to result i n  “loss of integration efficiencies ” fd 1 1 
‘I his i n  turn IS claimed to lead to scrvice oll‘erings that are “complcx and confusing to the 
ctidoi i ier“ bccause Verizon must adopt a “layered approach,” leading to “second guessing” and 
“~iiicrrtaintics and delays.‘’ I d  12 Worse still, Vcrizon insists, this situation leads to “finger 
pointing.” and “complex coordination of3rd parly inpiits,” and so still more “customer 
frusti-ation - conlusioii .. 

As best we can inake out, all Verizon means to say is that customers prefer the simplicity 
of;] \ cnically integrated inonopoly service over the ‘-confusion” occasioned by choice ‘l’his is 
[not an argiimeiit about broadband at all, and it is certainly not a new argument. The incumbent 
phone companies have been trotting out this same horror story about pro-competitive regulation 
for ovcr ii century Indecd, Verizon’,: last words on this point evoke fragments oftheir advocacy 
(I\ er their entire moiiopoly history (though Verizon evidently lacks the stomach any longer to put 
115 derense of moiiopoly into complete sentences) “lnteroperability/(lomplex processing 
etluipmciit/Fin~er poiiitiiigiAdditiona1 costs lo disaggregated technology ” Verizon 12. If this is 

.h2. q .  Vel-iron May 20, 2003, Er  Prrrie letter (“Verizon”) at 2 
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thc bcst the BOCs can do wheii asked to show why their local bottleneck facilities and services 
should bc deregulated, the Cominission ought to think twice before embracing their agenda 

N e - d  the incumbents argue that the Computer lnquity rules “result in  lost business 
opportLinitics ”’ But here again, lack of specificity cloaks the truth. despite MCI’s repeated 
i’eqiiest for examples, the BOCs ndamantly refuse to identify what opportunities they have lost, 
or even one instaiicc o f  how tariffing “limits [their] ability to tailor offerings and business deals 
to incct custoincrs’ speci lic needs.“ Qwest 17 

F~ncr l l y ,  the BOCs argtic that the relevant broadband reruzl markets are competitive, 
proving that the “1IJX:s do not control bottleneck facilities.” Verizon 3. This is deeply cynical 
advocacy As the Bells well know, virtually all ofthe retail competition referenced in their ex 
p w v ~ v  relies upon BOC last mile facilities ~ the very facilities that they seek to free from carrier 
regulation To the extent that there I S  any retail competition utilizing local telephone facilities, it 
I S  only h m ~ u s e  orthe commoii carrier regulation of those last mile facilities. Radical 
dcrcgulation inevitably will become the death knell to that competition. Thus, SBC trumpets that 
“Incumbent lXCs Dominate” Interstate ATM and Frame markets, but acknowledges only in 

passing that IXCs “may use ILEC Special Access circuit” to reach the end users 
“inay” about it: The ovcrwhelming mqority of commercial office buildings - where frame relay 
and ATM customers are located ~ are served exclusively by BOC local fiber.5 

There IS no 

I’he 13ell’s data is misleading in another way as well. Ignoring FCC precedent, Qwest 
complains of its small sliarc o f a  hypothetical “national” inarket for local frame relay and ATM 
scrvices By dctinition, however, the relcvant geographic market for local services is the local 
market Qwcst IS -  I6 As the FCC has recognized, SBC’s local frame relay services are not 
substitutes for Qwest’s local frame relay service, because those carriers do not offer such service 
i n  QLWSL’S region I f  Qwest had calculated shares for the relevant local geographic markets, it 
would have rcvcaled that cach BOC lias well over 90% share ofboth local frame and local ATM 
scrvices in  thc markets i t  scrves “ 

’ Qwcsl May 23, 2003, Ex Pc’rrrrc~ Letter (“Qwcst”) at 17 
’ SBC May 29, 2003, E,x Parte Lettcr (“SBC”) at 14. 
’ See Dcclaration of Peter Reynolds on behalf of WorldCom filed in CC Docket No. 01-338 
(lifcd unilcr protective order, April 4, 2002) at 77 5,  9, WorldCom Reply Comments in cc 
Dockct No 01-338 at 77 n 233 (competitive choices in lcss than 10% of locations) 

Evcn if inarket share were calculated for cach BOG’  in-region service area, as SBC has 
aclwcatcd, the result would still show that cach BOC has an overwhelming market share. 
e g ,  SBC Reply Comments, CC Dkt. No 01 -337, at 18-19 (Apr. 22, 2002) (asking the 
(.‘ommission to trcat cach incumbent 1,EC’s iii-region servicc area as a discrete geographlc 
inarket) 

(1 

See. 
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The. statistics Qwest provides to support its claim that It IS not dominant in the provision 
of broadband services to the mass market arc siniilarly misleading and meaningless Qwest 12. 
Although market share is one of the key clcnicnts of a dominance analysis, Qwest does not 
provide any data regarding its market share for mass market broadband scrvices. Instead, Qwcst 
provides pcnctration rates for cable and DSL, without any accompanying explanation of how or 
why a low penetration rate supports ;I finding of noli-dominance. 

For these reasons, aiid Tor the many more provided by virtually every non-BOC 
participant in  this proceeding, the Commission should abandon thls radical rulemaking, and most 
ccrtainly should not adopt the tentative conclusions proposed in the NPRM. 

Sincerely, 

W L A  tQJ 
Mark D. Schneider 
Counsel for WorldCom, Inc. 
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